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DIGEST 

Waiver  u n d e r  5 U.S .C .  5 5584 o f  e r r o n e o u s  s a l a r y  payments  
r e s u l t i n q  from t h e  a g e n c y ' s  f a i l u r e  t o  increase a n  
e m p l o y e e ' s  h e a l t h  i n s u r a n c e  d e d u c t i o n  is  i n a p p r o p r i a t e  
where  i t  is d e t e r m i n e d  t h a t  t h e  employee conce rned  had 
n o t i c e  of t h e  error  and f a i l e d  t o  b r i n g  i t  t o  t h e  a t t e n t i o n  
o f  a p p r o p r i a t e  o f f i c i a l s .  

DECISION 

Ms. C a t h y  A. C l a r k ,  a V e t e r a n s  A d m i n i s t r a t i o n  employee ,  
a p p e a l s  o u r  C l a i m s  G r o u p ' s  d e n i a l  o f  h e r  r e q u e s t  under  
5 U.S.C. S 5584 ( 1 9 8 2 )  f o r  w a i v e r  of $1 ,055 .47  i n  erroneous 
s a l a r y  payments  s h e  r e c e i v e d  d u r i n g  t h e  p e r i o d  J u l y  1 2 ,  
1981 ,  t h r o u g h  May 24,  1986. The ove rpaymen t s  r e s u l t e d  from 
t h e  a g e n c y ' s  f a i l u r e  to  d e c r e a s e  i ts  prorated c o n t r i b u t i o n  
t o  Ms. C l a r k ' s  h e a l t h  i n s u r a n c e  c o v e r a g e  upon h e r  c o n v e r s i o n  
from f u l l - t i m e  to  part-time employment.  The Claims Group 
d e n i e d  Ms. C l a r k ' s  r e q u e s t  f o r  w a i v e r  b e c a u s e  i t  found h e r  
to  be p a r t i a l l y  a t  f a u l t  for f a i l i n g  to  t a k e  a p p r o p r i a t e  
m e a s u r e s  to  r e c t i f y  t h e  error. W e  s u s t a i n  t h e  Claims 
G r o u p ' s  a c t i o n .  

BACKGROUND 

Ms. C l a r k ,  a n  employee  i n  t h e  V e t e r a n s  S e r v i c e s  D i v i s i o n  o f  
t h e  V e t e r a n s  A d m i n i s t r a t i o n  R e g i o n a l  O f f i c e  i n  C l e v e l a n d ,  
Ohio ,  c o n v e r t e d  from f u l l - t i m e  to part-t ime employment on 
J u l y  12, 1981. A t  t h a t  time t h e  agency  a d v i s e d  h e r  t h a t  i t  
would i n c r e a s e  w i t h h o l d i n g s  from h e r  pay  f o r  g r o u p  h e a l t h  
i n s u r a n c e  c o v e r a g e  i n  a c c o r d a n c e  w i t h  5 U . S . C .  S 8 9 0 6 ( c )  
( 1 9 8 2 ) ,  which  r e q u i r e s  p r o r a t i o n  of t h e  g o v e r n m e n t ' s  
c o n t r i b u t i o n  f o r  b e n e f i t s  for p a r t - t i m e  employees  e n r o l l e d  
i n  c e r t a i n  h e a l t h  i n s u r a n c e  p l a n s .  However, b e c a u s e  o f  an 

, 



a d m i n i s t r a t i v e  error ,  t h e  a g e n c y  c o n t i n u e d  t o  make b i w e e k l y  
d e d u c t i o n s  f rom h e r  pay  a t  t h e  r a t e  f o r  f u l l - t i m e  e m p l o y e e s  
i n s t e a d  o f  a t  t h e  appropr i a t e  p r o r a t e d  amount .  The a g e n c y  
d i d  n o t  correct t h e  e r ror  u n t i l  May 2 4 ,  1 9 8 6 ,  when i t  
d i s c o v e r e d  t h r o u g h  a n  a u d i t  o f  par t - t ime e m p l o y e e s '  p a y r o l l  
records t h a t  i n s u f f i c i e n t  d e d u c t i o n s  f r o m  M s .  C l a r k ' s  p a y  
h a d  r e s u l t e d  i n  a n  o v e r p a y m e n t  t o  h e r  of $ 1 , 0 5 5 . 4 7 .  

The r e c o r d  i n d i c a t e s  t h a t  t h e  r a t e  o f  d e d u c t i o n s  per p a y  
p e r i o d  f rom M s .  C l a r k ' s  s a l a r y  f o l l o w i n g  h e r  c o n v e r s i o n  t o  
par t - t ime employment  r e m a i n e d  a t  $ 8 . 8 2  f o r  t h e  l a s t  1 3  p a y  
p e r i o d s  i n  1 9 8 1 ,  d e c r e a s e d  t o  $ 8 . 0 3  i n  1 9 8 2 ,  i n c r e a s e d  t o  
$ 9  i n  1 9 8 3 ,  a n d  c o n t i n u e d  t o  i n c r e a s e  each y e a r  t h e r e a f t e r  
t h r o u g h  p a y  per iod 9 i n  1 9 8 6 .  Based o n  t h i s  r e c o r d ,  t h e  
V e t e r a n s  A d m i n i s t r a t i o n  recommended w a i v e r  o f  M s .  C l a r k ' s  
i n d e b t e d n e s s  o n  t h e  g r o u n d  t h a t  s h e  r e a s o n a b l y  may n o t  h a v e  
b e e n  aware o f  t h e  error pr ior  t o  J u n e  3 ,  1 9 8 6 ,  when t h e  
a g e n c y  n o t i f i e d  h e r  o f  i t s  claim f o r  t h e  o v e r p a y m e n t ,  s i n c e  
h e r  b i w e e k l y  l e a v e  and  e a r n i n g s  s t a t e m e n t s  r e f l e c t e d  a n  
o v e r a l l  i n c r e a s e  i n  w i t h h o l d i n g s  d u r i n g  t h e  per iod i n  
q u e s t i o n .  Our  C l a i m s  G r o u p  d e n i e d  M s .  C l a r k ' s  r e q u e s t  f o r  
w a i v e r ,  h o w e v e r ,  b e c a u s e  i t  d e t e r m i n e d  t h a t  s h e  was 
p a r t i a l l y  a t  f a u l t  f o r  f a i l i n g  t o  appr i se  a g e n c y  o f f i c i a l s  
of h e r  o v e r p a y m e n t  s i n c e  h e r  l e a v e  and  e a r n i n g s  s t a t e m e n t s ,  
wh ich  i n d i c a t e d  t h a t  h e r  d e d u c t i o n  r e m a i n e d  t h e  same o r  
d e c r e a s e d  f o r  t h e  f i r s t  y e a r  a n d  a h a l f  f o l l o w i n g  h e r  
c o n v e r s i o n  t o  part-time s t a t u s ,  p l a c e d  h e r  o n  c o n s t r u c t i v e  
n o t i c e  o f  t h e  error  w h e r e  t h e  a g e n c y  h a d  p r e v i o u s l y  i n f o r m e d  
h e r  t h a t  h e r  w i t h h o l d i n g s  would i n c r e a s e .  

Ms. C l a r k  now s e e k s  r e c o n s i d e r a t i o n  o f  t h a t  d e c i s i o n ,  
c l a i m i n g  t h a t  o n  severa l  o c c a s i o n s  s h e  v i s i t e d  t h e  p a y r o l l  
d e p a r t m e n t  o n  o the r  matters a n d  i n q u i r e d  a s  t o  t h e  s t a t u s  o f  
h e r  a c c o u n t .  She  s t a t e s  t h a t  s h e  was t o l d  a t  each o f  these 
v i s i t s  t h a t  h e r  a c c o u n t  was f i n e .  

D I S C U S S I O N  

T h e  Comptroller G e n e r a l  is a u t h o r i z e d  by  5 U.S .C .  S 5584 
t o  w a i v e  claims f o r  o v e r p a y m e n t  o f  p a y  and  a l l o w a n c e s  i f  
c o l l e c t i o n  would  b e  a g a i n s t  e q u i t y  a n d  good  c o n s c i e n c e  a n d  
n o t  i n  t h e  b e s t  i n t e r e s t  o f  t h e  U n i t e d  S t a t e s .  Such  
a u t h o r i t y  may n o t  b e  e x e r c i s e d  i f  t h e r e  i s  a n  i n d i c a t i o n  
o f  f r a u d ,  m i s r e p r e s e n t a t i o n ,  f a u l t ,  o r  l ack  o f  good f a i t h  
o n  t h e  p a r t  of t h e  e m p l o y e e  o r  a n y  o t h e r  p e r s o n  h a v i n g  a n  
i n t e r e s t  i n  o b t a i n i n g  a w a i v e r  o f  t h e  claim. S i n c e  t h e r e  
i s  n o  i n d i c a t i o n  o f  f r a u d ,  m i s r e p r e s e n t a t i o n ,  o r  lack  o f  
good f a i t h  o n  Ms. C l a r k ' s  p a r t  i n  t h i s  case,  t h e  d e t e r m i n a -  
t i o n  o f  w h e t h e r  w a i v e r  is  appropr i a t e  t u r n s  o n  t h e  issue o f  
f a u l t .  
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W e  c o n s i d e r  f a u l t  t o  e x i s t  i f ,  i n  l i g h t  of  a l l  t h e  circum- 
s tances ,  i t  i s  d e t e r m i n e d  t h a t  t h e  i n d i v i d u a l  conce rned  had 
o r  s h o u l d  have  had n o t i c e  of t h e  e r r o r .  - See 4 C.F.R. 
5 9 1 . 5 ( c )  ( 1 9 8 8 ) .  I n  making t h i s  d e t e r m i n a t i o n ,  w e  a s k  
whe the r  a r e a s o n a b l e  p e r s o n  i n  t h e  e m p l o y e e ' s  p o s i t i o n  
s h o u l d  have  been aware t h a t  he was receivinq payment i n  - - -  
excess of  h i s  p r o p e r  e n t i t l e m e n t s .  - See  C h a r l e s  J. Zeman, 
B-199802, N O V .  28 ,  1980.  

W e  have h e l d  t h a t  i f  a n  employee h a s  r e c o r d s  which,  i f  
r ev iewed ,  would i n d i c a t e  an overpayment ,  and t h e  employee 
f a i l s  t o  r e v i e w  s u c h  documents  f o r  a c c u r a c y  o r  o t h e r w i s e  
f a i l s  t o  t a k e  c o r r e c t i v e  a c t i o n ,  t h e n  t h e  employee is  n o t  
w i t h o u t  f a u l t  and wa ive r  w i l l  be d e n i e d .  - See L. M i t c h e l l  
Dick ,  8-192283, Nov. 1 5 ,  1978,  and cases c i t e d  t h e r e i n .  
T h i s  r u l e  i s  p a r t i c u l a r l y  t r u e  i n  t h e  case of  l e a v e  and 
e a r n i n g s  s t a t e m e n t s .  

I n  t h e  p r e s e n t  case, w e  b e l i e v e  t h a t  Ms. C l a r k  s h o u l d  have  
been aware t h a t  s h e  was r e c e i v i n g  e r r o n e o u s  payments.  A t  
t h e  time o f  h e r  t r a n s f e r  t o  p a r t - t i m e  employment, Ms. C l a r k  
knew t h a t  t h e  agency  would i n c r e a s e  d e d u c t i o n s  from h e r  
s a l a r y  f o r  i n s u r a n c e  premiums. Y e t ,  her  l e a v e  and e a r n i n g s  
s ta tements  r e v e a l e d  t h a t  these d e d u c t i o n s  i n  f a c t  remained  
t h e  same and t h e n  d e c r e a s e d  f o r  t h e  f i r s t  y e a r  and a h a l f  
f o l l o w i n g  her  c o n v e r s i o n .  S i n c e  Ms. C l a r k ' s  l e a v e  a n d  
e a r n i n g s  s t a t e m e n t s  p l a c e d  h e r  on c o n s t r u c t i v e  n o t i c e  of t h e  
ove rpaymen t s ,  w e  f i n d  t h a t  h e r  f a i l u r e  t o  n o t e  t h e  e r r o r  and  
t o  b r i n g  it t o  t h e  a t t e n t i o n  o f  a p p r o p r i a t e  o f f i c i a l s  makes 
h e r  a t  l ea s t  p a r t i a l l y  a t  f a u l t  and t h e r e b y  p r e c l u d e s  waiver  
under  5 U . S . C .  S 5584. Her g e n e r a l  i n q u i r i e s  i n t o  t h e  
s t a t u s  o f  h e r  a c c o u n t  a r e  n o t  s u f f i c i e n t  t o  meet t h e  
r e q u i r e m e n t  t h a t  s h e  n o t i f y  t h e  agency  of  t h e  e r r o r .  

A c c o r d i n g l y ,  waiver  of  t h e  e r r o n e o u s  s a l a r y  payments  t o  
Ms. C l a r k  is  d e n i e d .  
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